








1 Defendants Yoga To The People ("YTTP") and Gregory Gumucio 

2 (collectively, the "Defendants"), by their attorneys, for their Answers, Defenses, and 

3 Counterclaims to Plaintiffs Bikram's Yoga College ofIndia, LP ("BYCI") and 

4 Bikram Choudhury's ("Choudhury") (BYCI and Choudhury are collectively referred 

5 to as the "Plaintiffs") Complaint, allege as follows: 

6 ANSWER TO THE COMPLAINT 

7 

8 

9 

10 

11 

12 

1. 

2. 

3. 

4. 

JURISDICTION AND VENUE 

Defendants admit the allegations in paragraph 1 of the Complaint. 

Defendants deny the allegations in paragraph 2 of the Complaint. 

Defendants deny the allegations in paragraph 3 of the Complaint. 

INTRODUCTION 

Defendants admit the allegations in paragraph 4 of the Complaint that 

13 this is an action for copyright and trademark infringement, false designation of 

14 origin, dilution, unfair competition, unfair business practices, breach of contract and 

15 inducing breach of contract brought by Defendants. 

16 Defendants admit that Choudhury is a world-renowned yoga guru. 

17 Defendants deny that Choudhury developed a unique brand of yoga. 

18 Defendants are without knowledge or information sufficient to form a belief as 

19 to the truth of the allegation that Choudhury founded BYCI. 

20 Defendants are without knowledge or information sufficient to form a belief as 

21 to the truth ofthe allegation that since 1971 Choudhury has conducted business 

22 under the names "Bikram Yoga" and "Bikram's Yoga." 

23 Defendants deny that as early as 1978 Choudhury created certain copyrighted 

24 works. Defendants are informed and believe and based thereon allege that, to the 

25 extent Choudhury created his alleged yoga sequence (the "Choudhury Yoga 

26 Sequence"), it was created prior to 1978. Among other things, Defendants are 

27 informed and believe and based thereon allege that Plaintiffs filed papers with the 

28 Copyright Office claiming that the Choudhury Yoga Sequence was created in 1965. 
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1 Defendants are without knowledge or information sufficient to form a belief as 

2 to the truth of the allegation that since 1978 Choudhury has registered copyrighted 

3 works, trademarks, names and logos. 

4 5. Defendants are without knowledge or information sufficient to form a 

5 belief as to the truth of the allegations in paragraph 5 that Choudhury has licensed 

6 copyrighted works, trademarks, trade names and logos (collectively, "Choudhury's 

7 Alleged IP") to BYCI. Defendants are without knowledge or information sufficient 

8 to form a belief as to the truth of the allegations that Plaintiffs have used 

9 Choudhury's Alleged IP continuously. 

10 Defendants deny the allegations in paragraph 5 that all of Choudhury's 

11 Alleged IP has become well and favorably known in the United States and abroad for 

12 its association with Bikram Yoga. 

13 Defendants deny that all of Choudhury's Alleged IP has become a valuable 

14 component of Choudhury and Bikram Yoga's reputation and goodwill. 

15 Defendants deny that all of the copyrighted works, trademarks, trade names 

16 and logos that comprise Choudhury'S Alleged IP are known and recognized as such 

17 by the public. 

18 6. Defendants deny the allegations in paragraph 6 of the Complaint that 

19 Gumucio is a former certified Bikram Yoga instructor. On or about August 31, 

20 1996, Gumucio completed the prescribed course of instruction in Bikram' s Basic 

21 Yoga System. The diploma Gumucio received contains no limitations whatsoever, 

22 including no expiration date. Attached hereto as Exhibit 1, and incorporated by this 

23 reference is a copy of Gumucio's diploma from Plaintiffs' Yoga College ofIndia. 

24 Defendants deny that Gumucio ever entered into any agreements with 

25 Plaintiffs. 

26 Defendants deny that any agreement or settled law prohibits Gumucio from 

27 publishing, displaying, advertising, broadcasting or using any of Choudhury'S 

28 trademarks, service marks, copyrights, logos, photographs or likeness that are not 
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1 legally valid. For example, as discussed infra, Choudhury does not have a legally 

2 valid trade dress, service mark or copyright in or to the sequence of yoga poses and 

3 breathing exercises that he utilizes in Bikram Yoga classes. 

4 Defendants deny that any agreement or settled law prohibits Gumucio from 

5 publishing, exhibiting, or demonstrating any Bikram method or posture. In fact, 

6 Choudhury has no intellectual property rights in any method or posture. As 

7 discussed infra, the alleged "Bikram methods" are utilitarian systems, incapable of 

8 copyright or trademark protection. Further, there are no "Bikram postures." Each 

9 and every one of the yoga postures (or "poses" or "asanas") used in Bikram Yoga 

10 classes was developed and recorded hundreds, if not thousands, of years ago, and are 

11 in the public domain. 

12 Defendants deny that any agreement or settled law prohibits Gumucio from 

13 producing, distributing or selling products that substantially and materially copy or 

14 are derived from Choudhury's Alleged IP. For example, Choudhury does not have a 

15 legally valid trade dress, service mark or copyright in or to the sequence of yoga 

16 poses and breathing exercises that he utilizes in Bikram Yoga classes. 

17 Defendants deny that any agreement or settled law prohibits Gumucio from 

18 training or giving instruction to others in connection with or towards completion of a 

19 teacher training certificate permitting the holder to teach the same series of yoga 

20 poses and breathing exercises - and any derivation thereof - that Choudhury utilizes 

21 in Bikram Yoga classes. 

22 7. Defendants admit the allegations in paragraph 7 that Gumucio owns 

23 YTTP, and that YTTP offers a number of yoga classes, including a class named 

24 "Traditional Hot Yoga." 

25 Defendants deny that Gumucio named the class "Traditional Hot Yoga" in 

26 order to conceal anything. The name "Traditional Hot Yoga" is descriptive of the 

27 class. The class is "traditional yoga" in that it incorporates Hatha Yoga poses and 

28 sequences of poses that have been in existence for hundreds, if not thousands, of 
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1 years. Some of these poses are depicted in traditional Indian art that is more than 

2 3,000 years old. The class is "hot" in that it is performed in a heated room. 

3 The Choudhury Yoga Sequence Is Incapable Of Receiving Copyright Protection 

4 Defendants deny that the "Traditional Hot Yoga" class infringes upon a 

5 copyright claimed by Choudhury in the Choudhury Yoga Sequence. Choudhury's 

6 claimed copyright in the Choudhury Yoga Sequence is legally invalid for several 

7 reasons. 

8 First, copyright law is intended to protect creative expression, not utilitarian 

9 systems. According to the copyright code, copyright protection for an original work 

10 of authorship does not extend to "any idea, procedure, process, system, method of 

11 operation, concept, principle, or discovery, regardless of the form in which it is 

12 described, explained, illustrated, or embodied in such work." 17 U.S.C. § 102(b). 

13 Based on this definition, copyright protection is not afforded to games, sports, 

14 recipes, or business methods. Nat 'I Basketball Ass 'n v. Sports Team Analysis & 

15 Tracking Sys., Inc., 939 F. Supp. 1071, 1093 (S.D.N.Y. 1996) (reversed in part on 

16 other grounds by Nat 'I Basketball Ass 'n v. Motorola, Inc., 105 F.3d 841 (2d Cir. 

17 1997) ("an NBA game does not fall within the subject matter of copyright protection 

18 under 17 U.S.C. §§ 102, 103"); Nat 'I Basketball Ass 'n v. Motorola, Inc., 105 F.3d at 

19 846-47 (citing 1 Melville B. Nimmer and David Nimmer, NIMMER ON COPYRIGHT 

20 § 2.09[F] (2004) for the proposition that there is a "general understanding" that 

21 sporting events are not subject to copyright protection); Publications Int'l v. 

22 Meredith Corp., 88 F.3d 473,481-82 (7th Cir. 1996) (holding that recipes are 

23 excluded from copyright protection); Baker v. Selden, 101 U.S. 99, 103 (1880) 

24 ("[W]here the art it teaches cannot be used without employing the methods and 

25 diagrams used to illustrate the book, or such as are similar to them, such methods and 

26 diagrams are to be considered as necessary incidents to the art, and given therewith 

27 to the public."). 

28 For almost 40 years, Choudhury has consistently denied that the Choudhury 
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1 Proper weight, muscle tone, vibrant good health, and a sense of well-being 

2 will automatically follow." (http://www.bikramyoga.comlBikramYoga! 

3 TwentySixPostures.php). 

4 • In his book, "Bikram Yoga," Choudhury claims, "If you follow my instruction 

5 and do my yoga posture sequence to the best .ofyour ability, you will live a 

6 better, healthier, and more peaceful life. A life that is in balance, and most 

7 likely a longer life as well. Your attitude-your entire outlook-will improve 

8 radically along with your body and your mind; your relationship to all 

9 humanity will change." (BIKRAM CHOUDHURY, BIKRAM YOGA 7 (2007).) 

10 • The Bikram Yoga website lists two alleged "Research Papers published on 

11 Bikram Yoga": Bikram Yoga as a Countermeasure of Bone Loss in Women by 

12 Apurba Mukherjee, Ph.D., Prithwis Mukherjee and Dr. Robert R. Rude, M.D., 

13 and; Yoga as Steadiness Training: Effects on Motor Variability in Young 

14 Adults by Cady E.F. Hart and Brian L. Tracy, Ph.D. 

15 (http://www.bikramyoga.comiBikramYoga/Research.php) 

16 As the foregoing demonstrates, Choudhury has consistently alleged that the 

17 benefits of the Choudhury Yoga Sequence can only be achieved when his sequence 

18 is performed precisely as he prescribes. Accordingly, the Choudhury Yoga Sequence 

19 comprises a "system," or "method of operation," which is incapable of being 

20 copyrighted. 

21 Second, Choudhury's claimed copyright in the Choudhury Yoga Sequence is 

22 legally invalid because it lacks originality. The copyright code provides that 

23 copyright protection subsists in original works of authorship; the copyrighted work 

24 must be independently created by the author and possess a minimal degree of 

25 creativity. See e.g., Feist Publ'ns, Inc. v. Rural Tel. Servo Co., 499 U.S. 340, 345 

26 (1991); Stern V. Does, No. CV 09-01986,2011 WL U.S. Dist. 997230, at *4 (C.D. 

27 Cal. Feb. 10,2011) (Gee, 1). The Choudhury Yoga Sequence fails the test of 

28 originality for several reasons: 
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1 • The Choudhury Yoga Sequence is comprised entirely of yoga poses and 

2 breathing exercises in the public domain. 

3 • Choudhury exercised no creativity in selecting the 26 poses that constitute the· 

4 Choudhury Yoga Sequence. Defendants are informed and believe and based 

5 thereon allege that these poses are among the most commonly taught poses in 

6 all of Hatha Yoga.l 

7 • Defendants are informed and believe and based thereon allege that Choudhury 

8 derived the 26-pose sequence from his guru, Bishnu Ghosh. 

9 • Choudhury has previously admitted, "I am teaching the exact same postures as 

10 my guru taught me." (Julie Deardorff, Talking With "Hot" Yoga Founder 

11 Bikram Choudhury, CHI. TRIB., Aug. 1,2008, available at 

12 http://featuresblogs.chicagotribune.comlfeatures julieshealthclub/2008/08/ an-

13 hour-with-ho.html) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• In the same interview Choudhury claimed: "My guru's way treats each part of 

the organ according to the problem - respiratory, circulatory, spinal or nervous 

system. The 26 postures use 500 organs and help whether you have a problem 

or not." Id. 

• In his book, "Bikram Yoga," Choudhury claims, "I consider it my duty, my 

mission - the reason I am here on this earth - to offer you in 21st-century 

America the ancient knowledge from India." BIKRAM CHOUDHURY, BIKRAM 

�V�O�~�A� 1 4 f2()(1'7\ 
�~� \.J 1 \ vv I ,. 

Third, Choudhury's claimed copyright in the Choudhury Yoga Sequence is 

25 1 Hatha Yoga is a type of yoga developed over the millennia in which the 
26 practitioner performs a sequence of alternating opposing poses to develop physical 

strength, balance, and flexibility. (In Sanskrit, "ha" means the sun and "tha" is the 
27 moon.) Similarly, Choudhury's Yoga Sequence is but a form of Hatha Yoga, 
28 comprised of a non-original series of opposite poses. 
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1 legally invalid because Choudhury failed to comply with the statutory requirements 

2 applicable to works published prior to January 1, 1978 or between January 1, 1978 

3 and March 1, 1989 as prerequisites for copyright protection. Among other things; 

4 • According to the Complaint, Choudhury began teaching the Choudhury Yoga 

5 Sequence in Los Angeles in 1971. Defendants are informed and believe and 

6 based thereon allege that Choudhury provided to at least some of his students 

7 written material that described or depicted the Choudhury Yoga Sequence. 

8 • Choudhury gave numerous lectures concerning the Choudhury Yoga Sequence 

9 in the early to mid-1970s. Defendants are informed and believe and based 

10 thereon allege that attendees at these lectures received written material that 

11 described or depicted the Choudhury Yoga Sequence. 

12 • Choudhury has alleged that, in or about 1972, he recorded the Choudhury 

13 Yoga Sequence on a cassette tape and gave it to President Richard Nixon. 

14 BIKRAM CHOUDHURY, BIKRAM YOGA 30 (2007). 

15 Defendants are informed and believe and based thereon allege that none of 

16 these materials contained copyright notices. 

17 Fourth, the Choudhury Yoga Sequence is legally invalid because the 

18 Copyright Office (1) specifically rejected Choudhury's application to register the 

19 Choudhury Yoga Sequence as a copyrightable work of performing arts or as 

20 choreography, and (2) the copyright certificate issued merely acknowledges that the 

21 Yoga Sequence - what a senior copyright examiner termed "a compilation of floor 

22 exercises" -- is included in ChounlJ.ury's 1978 book. Attached hereto as Exhibit 2, 

23 and incorporated by this reference is a copy of Choudhury's relevant correspondence 

24 with the Copyright Office. 

25 Fifth, the Choudhury Yoga Sequence is legally invalid because the Copyright 

26 Office has determined that yoga is not protected as choreography. According to a 

27 December 7, 2011 letter to Defendants from Laura Lee Fischer, Acting Chief of the 

28 Performing Arts Division ofthe Copyright Office, the Copyright Office previously 
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1 "took the position that although functional physical movements did not represent the 

2 type of authorship which Congress intended to be protected under the copyright law, 

3 [the Copyright Office] could register the selection and ordering of public domain 

4 exercises." However, the Copyright Office recently reevaluated this position. "The 

5 Registration Program ofthe Copyright Office reviewed the legislative history 

6 relating to section l02(a) of the copyright law, and in conjunction with senior 

7 management, determined that exercises, including yoga exercises, do not 

8 constitute the subject matter that Congress intended to protect as 

9 choreography. Thus, we will not register such exercises (including yoga 

10 movements), whether described as exercises or as selection and ordering of 

11 movements." (Emphasis added.) Attached hereto as Exhibit 3, and incorporated by 

12 this reference is a copy of Ms. Fischer's December 7,2011 email to Elliot Alderman, 

13 counsel for Defendants. 

14 Sixth, Choudhury's claimed copyright in the Choudhury Yoga Sequence is . 

15 legally invalid because yoga is a sport and not a form of creative expression. 

16 Defendants are informed and believe and based thereon allege that Choudhury has 

17 supported yoga sport competitions and has joined an effort to have yoga accepted as 

18 an Olympic sport. Accordingly, the Choudhury Yoga Sequence comprises a sport 

19 which is incapable of being copyrighted. 

20 Defendants Have Not Infringed Upon Plaintiffs' Dialogue 

21 Defendants deny that the "Traditional Hot Yoga" class incorporates or 

22 infringes upon the dialogue Choudhury uses in his yoga classes (the "Dialogue"). As 

23 a preliminary matter, according to Plaintiffs, "Bikram [Choudhury] fixed the 

24 Dialogue in a tangible medium of expression in or about 1971" but only registered it 

25 for copyright protection 31 years later in 2002. Choudhury v. Schreiber-Morrison 

26 C.D. Cal. SA-02-565 (filed June 17,2002); Complaint �~�~� 24,28. Defendants are 

27 informed and believe and based thereon allege that Choudhury failed to comply with 

28 the statutory requirements applicable to works published prior to January 1, 1978 or 
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1 between January 1,1978 and March 1,1989 as prerequisites for copyright protection. 

2 In addition, most portions of the Dialogue consist of utilitarian instructions, 

3 guiding students through the poses and the exact positioning and alignment of their 

4 limbs and torsos. Because these statements constitute the only effective way of 

5 describing a method of operation, they are incapable of receiving copyright 

6 protection. See Baker v. Selden, 101 U.S. at 103. 

7 Defendants admit that some portions of the Dialogue do not describe the 

8 method of operation and thus might be subject to copyright protection, but YTTP 

9 instructors do not recite those portions ofthe Dialogue. Thus, Defendants do not 

10 infringe any copyright that Plaintiffs' might have in the Dialogue. 

11 Defendants' Yoga Classes Are Not Taught In The Same Ambient Environment 

12 as Bikram Yoga 

13 Defendants admit that the "Traditional Hot Yoga" class is taught in a heated 

14 room. 

15 Defendants deny that "Traditional Hot Yoga" is taught in the same ambient 

16 environment as Bikram Yoga for a number of reasons, including: 

17 (1) Unlike Bikram Yoga classes, YTTP instructors are not required to recite 

18 a precise script during the class. Rather, each instructor is encouraged to 

19 individualize his or her class and use his or her own creative and experiential 

20 dialogue to guide students through the poses, creating a fluid and organic experience 

21 that individualizes the class to the students who are present on a particular day; 

22 (2) Unlike Bikram Yoga classes, YTTP offers a 60-minute version of its 

23 "Traditional Hot Yoga" class; 

24 (3) Unlike Bikram Yoga classes, YTTP instructors often walk around the 

25 room; 

26 (4) Unlike Bikram Yoga classes, YTTP instructors may physically touch 

27 students to help with their poses, and often do; 

28 (5) Unlike Bikram Yoga classes, YTTP instructors are permitted to play 
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1 music before, during and after class and often do; 

2 (6) Unlike Bikram Yoga classes, YTTP students are guided through 

3 collective breathing exercises in which students are encouraged to make audible 

4 sighs; 

5 (7) Unlike Bikram Yoga classes, YTTP students and instructors often clap 

6 at the end of class; 

7 (8) Unlike Bikram Yoga classes, YTTP instructors change the lighting in 

8 the classroom at three distinct moments during the 90-minute class; 

9 (9) Unlike a Bikram Yoga studio, YTTP's "Traditional Hot Yoga" is not 

10 always taught in a room heated to 105 degrees; 

11 (10) Unlike a Bikram Yoga studio, YTTP studios are not carpeted; 

12 (11) Unlike a Bikram Yoga studio, YTTP studios do not have podiums, 

13 behind which instructors must stand during class. 

14 In sum, the ambient environment of a "Traditional Hot Yoga" class is similar 

15 to Bikram Yoga only to the extent that it is a Hatha Yoga class taught in a heated 

16 room. 

17 Defendants' Yoga Classes Do Not Give Students The Impression That They Are 

18 Having The Same Experience They Would Have in a Bikram Yoga studio 

19 Defendants deny that their "Traditional Hot Yoga" class gives students the 

20 impression that the class offers the same experience a student would have in a 

21 Bikram studio. As stated hereinabove: 

22 

23 

24 

25 

26 

27 class; 

28 

(1\ 
\" 

(2) 

(3) 

(4) 

(5) 

(6) 

YTTP instructors are not required to recite a precise script during class; 

YTTP offers a 60-minute version of its "Traditional Hot Yoga" class; 

YTTP instructors often walk around the room; 

YTTP instructors may touch students to help with their poses; 

YTTP instructors are permitted to play music before, during and after 

YTTP students are guided through breathing exercises in which they are 
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1 encouraged to audibly sigh; 

2 (7) YTTP students and instructors often clap at the end of class; 

3 (8) 

4 

5 

6 

(9) 

(10) 

(11) 

YTTP instructors change the lighting in the classroom during class; 

YTTP classes are not always heated to 105 degrees; 

YTTP classes are taught in studios that are hot carpeted; 

YTTP instructors do not stand behind podiums during class. 

7 Defendants are informed and believe and based thereon allege that all of these 

8 things are strictly forbidden in Bikram Yoga studios. 

9 Defendants admit that the "Traditional Hot Yoga" class provides some of the 

1 0 same health benefits a student would have at a Bikram Yoga studio - or any other 

11 yoga studio - including increased physical strength, balance, and flexibility. 

12 . Defendants deny that Gumucio has employed certified Bikram Yoga 

13 instructors whose certifications were current at that time. 

14 Defendants deny that Gumucio has employed Bikram Yoga imposter 

15 instructors. Defendants are informed and believe and based thereon allege that no 

16 instructor in Gumucio's employ has ever posed as, or pretended to be, a then-current 

17 certified Bikram Yoga instructor. 

18 Defendants admit that YTTP and Gumucio have trained yoga instructors to 

19 lead "Traditional Hot Yoga" classes. 

20 Defendants deny that "Traditional Hot Yoga" is deceptively named. As 

21 discussed above, the name is descriptive of the class. 

22 Defendants deny that "Traditional Hot Yoga" infringes any intellectual 

23 property rights of Plaintiffs or anyone else. 

24 8. Defendants admit the allegations in paragraph 8 of the Complaint that 

25 Gumucio was quoted in the August 4, 2011 edition ofthe New York Daily News, 

26 stating, "In New York, you're paying $20 to 25 a class. To me, that was just very 

27 cost prohibitive. Our commitment was to give the less financially able an 

28 opportunity to practice." 
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1 Defendants deny that Gumucio has ever likened himself to Napster or 

2 Grokster, two services that allowed for the online sharing and downloading of music 

3 files. 

4 9. (a) Defendants admit the allegations in paragraph 9 of the Complaint 

5 that they do not own those parts of Choudhury's Alleged IP that are legally valid, 

6 such as the expressive portions of Choudhury's book, "Bikram's Beginning Yoga 

7 Class." With respect to those parts of Choudhury's Alleged IP that are legally 

8 invalid, Defendants deny that Plaintiffs, or anyone else, own them. 

9 (b) Defendants deny that Bikram Yoga is a unique style and method. 

10 For the reasons set forth above, Defendants deny that Plaintiffs have any 

11 copyright interest in the Choudhury Yoga Sequence. 

12 For the reasons set forth above, Defendants deny that that they do not have 

13 rights, title or interest in or to the Dialogue. Defendants deny that Plaintiffs have any 

14 rights, title or interest in or to those parts ofthe Dialogue that guide students through 

15 the sequence, describe the poses in a utilitarian manner, or provide instruction in the 

16 breathing exercises. 

17 Defendants admit that they do not have rights, title or interest in or to those 

18 parts of Plaintiffs' copyrighted works that are legally valid, including the expressive 

19 portions of Choudhury's book. With respect to those parts of Plaintiffs' copyrighted 

20 works that are legally invalid, Defendants deny that Plaintiffs, or anyone else, have 

21 rights, title or interest in or to them. For the reasons set forth above, Plaintiffs' 

22 alleged copyright in the Choudhury Yoga Sequence is invalid. 

23 (c) Defendants deny that they are not authorized to offer "Traditional 

24 Hot Yoga" classes. 

25 Defendants deny that "Traditional Hot Yoga" is deceptively named. As 

26 described above, "Traditional Hot Yoga" accurately describes the classes offered by 

27 YTTP. 

28 Defendants deny that "Traditional Hot Yoga" infringes any legally valid 
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1 intellectual property owned by Plaintiffs, including any copyright or trademark. 

2 Defendants deny that they have engaged in any unlawful conduct. 

3 Defendants deny that they have boasted of any conduct related to Plaintiffs' 

4 claims. 

5 Defendants deny the other allegations in Paragraph 9 of the Complaint. 

6 The Parties 

7 10. Defendants are without knowledge or infonnation sufficient to fonn a 

8 belief as to the truth of the allegations in paragraph 10. 

9 11. Defendants are without knowledge or infonnation sufficient to fonn a 

10 belief as to the truth of the allegations in paragraph 11. 

11 12. Defendants admit that YTTP is a corporation existing and operating 

12 under the laws of the State of Washington. Defendants admit that YTTP has studios 

13 in Seattle, Washington; New York, New York; San Francisco and Berkeley, 

14 California. Defendants admit that YTTP does business in California. 

15 Defendants deny that YTTP has conspired with anyone who has consented to 

16 venue in this District. 

17 Defendants deny that YTTP has consented to venue in this Judicial District. 

18 13. Defendants admit that Gumucio is a citizen of the United States. 

19 Defendants admit that Gumucio is a resident of New York. Defendants admit that 

20 Gumucio founded and owns YTTP. 

21 Defendants deny that Gumucio has conspired with anyone who has consented 

23 Defendants deny that Gumucio has consented to venue in this Judicial District. 

24 14. Defendants deny the allegations in paragraph 14 ofthe Complaint that 

25 Defendants acted as the representative, agent, employee or alter ego of each other. 

26 Defendants deny that all acts or omissions described in the Complaint were 

27 perfonned in the course and scope of any such agency or with any knowledge or 

28 consent of each Defendant. 
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1 Defendants deny that any of their actions contributed to any hann to Plaintiffs. 

2 Defendants are without knowledge or infonnation sufficient to fonn a belief as 

3 to the truth of the other allegations in paragraph 14. 

4 15. Defendants admit the truth ofthe allegations in paragraph 15 that 

5 Choudhury is recognized as one of the preeminent Hatha Yoga masters and gurus 

6 living. 

7 Defendants deny that Choudhury has a brand of yoga. 

8 Defendants deny that, to the extent that Choudhury has a brand of yoga, it is 

9 unique. In fact, many yoga studios and practitioners in the United States and 

10 elsewhere heat the room in which to practice yoga. Many yoga studios and 

11 practitioners perfonn the same 26 poses as those in the Choudhury Yoga Sequence. 

12 Many yoga studios and practitioners do the same two breathing exercises as those in 

13 the Choudhury Yoga Sequence. 

14 Defendants deny that Choudhury discovered or developed Bikram Yoga after 

15 years of research. In fact, the Choudhury Yoga Sequence consists of 26 of some of 

16 the most commonly perfonned poses in Hatha Yoga. In addition, Defendants are 

17 infonned and believe and based thereon allege that Choudhury derived the Yoga 

18 Sequence from his guru Bishnu Ghosh. As Choudhury has previously alleged, "I am 

19 teaching the exact same postures as my guru taught me." 

20 16. Defendants admit that Bikram Yoga consists of 26 yoga positions and 

21 two breathing exercises perfonned in the same sequence in a heated room. 

22 Defendants admit that the postures and exercises of Bikram Y'oga are performed for 

23 90 minutes and are accompanied by a series of oral instructions and commands. 

24 Defendants are without knowledge or infonnation sufficient to form a belief as 

25 to the truth of the allegation that the very essence of Bikram Yoga is that the postures 

26 are perfonned in the same sequence with the exact same instructions in a room 

27 heated to 105 degrees in every class. Defendants are without knowledge or 

28 infonnation sufficient to fonn a belief as to the truth of the allegation that the 
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1 intended benefits from Bikram Yoga can only be derived if the yoga class is 

2 performed precisely as Choudhury developed it. 

3 Defendants deny that Bikram Yoga is proprietary or discrete for several 

4 independent reasons, including: 

5 • The Choudhury Yoga Sequence is a "procedure," "system" or "method of 

6 operation" incapable of receiving copyright protection; 

7 • The Choudhury Yoga Sequence is not an original creation; 

8 • Choudhury has admitted to deriving the sequence from his guru, Bishnu 

9 Ghosh; 

10 • Defendants are informed and believe and based thereon allege that Choudhury 

11 failed to comply with the statutory requirements applicable to works published 

12 prior to January 1, 1978 or between January 1, 1978 and March 1, 1989; and 

13 • The Copyright Office rejected Plaintiffs' application to register the Choudhury 

14 Yoga Sequence as a copyrightable work of performing art or choreography. 

15 17. Defendants are without knowledge or information sufficient to form a 

16 belief as to the truth of the allegations in paragraph 17 of the Complaint. According 

17 to a graduation diploma issued by Plaintiffs to Gumucio, Choudhury's Yoga College 

18 ofIndia, with a Los Angeles address, was allegedly established in 1965. 

19 18. Defendants are without knowledge or information sufficient to form a 

20 belief as to the truth of the allegation in paragraph 18 regarding Bikram Yoga's 

21 popularity. 

22 Defendants admit that Bikram Yoga classes grew in popularity as participants 

23 realized that Bikram Yoga offered physical, mental and other benefits. 

24 Defendants deny that Bikram Yoga is a unique yoga style. 

25 Defendants deny that Bikram Yoga has become recognized throughout the 

26 world for its benefits, method, style, instructions and command. 

27 Defendants are without knowledge or information sufficient to form a belief as 

28 to the truth of the allegation that over 500 facilities are authorized to offer Bikram 
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1 Yoga. 

2 19. Defendants are without knowledge or information sufficient to form a 

3 belief as to the truth ofthe allegations in paragraph 19. 

4 20. Defendants deny the allegation that, before beginning the Bikram Yoga 

5 Teacher Training Course, each teacher trainee is required to sign a teacher training 

6 contract. Defendant Gumucio enrolled in, and completed, said course and was not 

7 required to sign any contract, nor did he. 

8 Defendants deny that Bikram Yoga is a unique style and method. 

9 Defendants are without knowledge or information sufficient to form a belief as 

10 to the truth of the other allegations in paragraph 20. 

11 21. Defendants deny the allegation that certified teachers receive a limited 

12 license to teach Bikram' s Basic Yoga System. Defendant Gumucio received a 

13 diploma from the Yoga College of India that grants him "all rights and privileges to 

14 teach Bikram's Basic Yoga System." The diploma contains no limitations 

15 whatsoever. 

16 Defendants deny that all certified teachers agree to teach Bikram's Basic Yoga 

17 System as it Was taught to them or to abide by any guidelines set by Choudhury. As 

18 alleged herein, Defendant Gumucio is a certified teacher, and he never entered into 

19 any oral or written agreements with Plaintiffs. 

20 Defendants are without knowledge or information sufficient to form a belief as 

21 to the truth of the other allegations in paragraph 21. 

22 22. Defendants deny that Bikram Yoga incorporates any protectable 

23 elements. According to the Complaint, the elements of Bikram Yoga are: 26 poses, 

24 two breathing exercises, and a room heated to 105 degrees. None of these elements 

25 is protectable. 

26 Defendants deny that Choudhury developed the purported protectable 

27 elements of BikramY oga. In fact, each and every one of the poses and breathing 

28 exercises was developed in India as part of Hindu meditation practice hundreds, if 
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1 not thousands, of years ago. Defendants deny that Choudhury developed the idea of 

2 exercising in a heated room, or that the idea of exercising in a heated room is capable 

3 of any intellectual property protection. 

4 Defendants deny that Choudhury exclusively owns the purported protectable 

5 elements of Bikram Yoga. Each and every one of the poses and breathing exercises 

6 is in the public domain, and incapable of being owned by any individual or entity. 

7 23. Defendants deny the truth of the allegations in paragraph 23 of the 

8 Complaint. Although not identified by name, Plaintiffs' claim that the Choudhury 

9 Yoga Sequence has acquired fame and secondary meaning that serve as a designation 

10 of the source and sponsorship of this type of yoga is an attempt to claim trade dress 

11 protection for the Choudhury Yoga Sequence. This attempted trade dress protection 

12 is legally invalid for several independent reasons, anyone of which would be fatal to 

13 Plaintiffs' claims. 

14 First, the Choudhury Yoga Sequence's alleged style, method, design and/or 

15 structure are not unique or distinctive for numerous reasons, including: 

16 • There is nothing unique or distinctive about any of the individual poses. Each 

17 pose is hundreds, if not thousands, of years old. 

18 • There is nothing unique or distinctive about the selection of the 26 poses. 

19 These poses are among the most common poses in all of Hatha Yoga. 

20 • There is nothing unique or distinctive about the sequencing of the poses. As 

21 Hatha Yoga invariably consists of opposing poses, there is a finite number of 

22 sequenyes in which to arrange the 26 most popular poses. 

23 • There is nothing distinct about heating the room. Numerous other yoga 

24 practitioners, athletes and sports regimens have recognized the benefits of 

25 exercising in a heated room. 

26 Second, the Choudhury Yoga Sequence has not acquired secondary meaning, 

27 and thus cannot be afforded trade dress protection. Many yoga studios teach the 

28 same 26 poses in a heated room. Plaintiffs have not asserted and cannot establish 

20 

Case 2:11-cv-07998-DMG-FMO   Document 13    Filed 12/09/11   Page 22 of 53   Page ID #:84



1 that consumers perceive the Choudhury Yoga Sequence as identifying a particular 

2 yoga provider. In the minds of the public, the primary significance of the 

3 configuration of yoga poses and breathing exercises that make up Plaintiffs' alleged 

4 trade dress identify the product (Hatha Yoga) and not its alleged source (Choudhury). 

5 Third, because the Choudhury Yoga Sequence is purely functional, it is 

6 incapable of protection as trade dress. See e.g., Traffix Devices, Inc. v. Marketing 

7 Displays, Inc., 532 U.S. 23, 29 (2001) ("[T]rade dress protection may not be claimed 

8 for product features that are functional."). Just as the smell of a perfume is incapable 

9 of protection, so too is Plaintiffs' yoga sequence. Indeed, for more than 40 years, 

1 0 Choudhury has insisted upon the functionality of the Choudhury Yoga Sequence as 

11 the only reason for the selection ofthe poses and their arrangement in the particular 

12 sequence. Even in the Complaint, Plaintiffs claim that "[t]he intended benefits from 

13 Bikram Yoga can only be derived if the yoga class is performed precisely as Bikram 

14 developed it." Elsewhere, Plaintiffs allege: "[T]he benefits of [Bikram's Basic 

15 Yoga] System will not be derived if the yoga is done incorrectly." 

16 Defendants deny the allegation that Bikram Yoga is choreography. 

17 Choreography is the composition and arrangement of expressive dance movements 

18 and patterns, intended for public performance, usually accompanied by music. 

19 COMPENDIUM OF COPYRIGHT PRACTICES, COMPENDIUM II § 450.01 (1984). In 

20 contrast, the Choudhury Yoga Sequence is not an arrangement of expressive dance 

21 movements. According to Choudhury, there is nothing creative in the selection of 

22 the poses or their particular sequencing. In addition; the Choudhury Yoga Sequence 

23 is not intended for public performance - but private practice - and Plaintiffs strictly 

24 forbid the use of music in their yoga studios. Indeed, the Copyright Office 

25 specifically denied Plaintiffs' attempt to register the Choudhury Yoga Sequence as a 

26 work of choreography. More recently, the Copyright Office "determined that 

27 exercises, including yoga exercises,do not constitute the subject matter that 

28 Congress intended to protect as choreography." See Exh. 3. 
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1 24. Defendants deny the truth ofthe allegations in paragraph 24 of the 

2 Complaint. Defendants deny that the Choudhury Yoga Sequence is a unique 

3 selection, sequence, or number of yoga poses and breathing exercises. In fact, the 

4 same 26 poses are among the most common poses in Hatha Yoga. According to 

5 Choudhury, he derived the sequence of poses from his guru, Bishnu Ghosh. The 

6 breathing exercises are common as well. 

7 Defendants deny that Bikram Yoga conveys a unique and distinctive overall 

8 image and impression constituting a federally-protected service mark owned by 

9 Choudhury. The alleged service mark is invalid for several reasons. 

10 First, the Choudhury Yoga Sequence is not inherently distinct such that it 

11 would be afforded service mark protection. Among other things: 

12 • There is nothing distinct about any of the individual poses. Each pose is 

13 hundreds, if not thousands, of years old. 

14 • There is nothing distinct about the selection of the 26 poses. These poses are 

15 among the most common poses in all of Hatha Yoga. 

16 • There is nothing distinct about the sequencing of the poses. As Hatha Yoga 

17 invariably consists of opposing poses, there is a finite number of sequences in 

18 which to arrange the 26 most popular poses. 

19 • There is nothing distinct about heating the room. Numerous athletes and 

20 sports regimens have recognized the benefits of exercising in a heated room. 

21 Second, the Choudhury Yoga Sequence has not acquired secondary meaning, 

22 such that it would be afforded any service mark protection. Because many yoga 

23 studios teach the same 26 poses in a heated room, there is no basis for Plaintiffs' 

24 allegation that consumers perceive the Choudhury Yoga Sequence as .identifying a 

25 particular brand of yoga. 

26 Third, because the Choudhury Yoga Sequence is purely functional, it is 

27 incapable of being trademarked. According to Choudhury, the precise sequencing of 

28 the 26 poses and two breathing exercises in a room heated to 105 degrees serves a 
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1 utility or function outside of creating recognition in the consumer's mind. Even in 

2 the Complaint, Plaintiffs claim: "The intended benefits from Bikram Yoga can only 

3 be derived if the yoga class is performed precisely as Bikram developed it." 

4 Elsewhere, Plaintiffs allege: "[T]he benefits of [Bikram's Basic Yoga] System will 

5 not be derived if the yoga is done incorrectly." Accordingly, the Choudhury Yoga 

6 Sequence is not used in commerce to identify and distinguish Plaintiffs' services. 

7 25. Defendants admit that Choudhury created a series of instructions and 

8 commands that accompany and correspond to each posture of Bikram Yoga. 

9 However, the majority ofthe Dialogue consists of utilitarian instructions, guiding 

10 students through the poses and the exact positioning and alignment of their limbs and 

11 torsos - and is thus incapable of receiving copyright protection. In addition, as 

12 discussed above, Choudhury allegedly fixed the Dialogue in a tangible medium of 

13 expression in or about 1971. Defendants are informed and believe and based thereon 

14 allege that Choudhury published the Dialogue either prior to January 1, 1978 or 

15 between January 1, 1978 and March 1, 1989 but failed to comply with the statutory 

16 requirements applicable to works published during these periods, and consequently, 

17 the Dialogue is incapable of receiving copyright protection. 

18 Defendants are without knowledge or information sufficient to form a belief as 

19 to the truth of the allegation that the Dialogue is recited in a precise manner by 

20 certified Bikram Yoga teachers during each Bikram Yoga session. 

21 26. Defendants are without knowledge or information sufficient to form a 

23 requirement that the Dialogue be recited in a precise manner. 

24 Defendants admit that Bikram Yoga is a system and not a work of creative 

25 expressIOn. 

26 Defendants admit that the purpose of Bikram Yoga is to deliver benefits to the 

27 practitioner. 

28 27. Defendants are without knowledge or information sufficient to form a 
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1 belief as to the truth of the allegation in paragraph 27. 

2 28. Defendants deny that Choudhury is the owner of the Dialogue. On 

3 information and belief, Defendants deny that Choudhury has complied with all of the 

4 laws pertinent to the Dialogue as a copyrighted work. 

5 Defendants deny that Plaintiffs, or anyone else, own, have rights, title, or 

6 interest in or to those parts of the Dialogue that merely guide students through the 

7 sequence, describe the poses in a utilitarian manner, or provide instruction in the 

8 breathing exercises. 

9 Defendants are without knowledge or information sufficient to form a belief as 

10 to the truth of the other allegations in paragraph 28. 

11 29. Defendants are without knowledge or information sufficient to form a 

12 belief as to the truth of the allegations in paragraph 29. 

13 30. Defendants deny the truth of the allegation in paragraph 30 of the 

14 Complaint that the Bikram Asana Sequence (the Choudhury Yoga Sequence) was 

15 first published in the book "Bikram' s Beginning Yoga Class.,,2 Defendants are 

16 informed and believe and based thereon allege that the Choudhury Yoga Sequence 

17 was published prior its publication in the book. Among other things: 

18 • Choudhury has alleged that, in or about 1972, he recorded the Choudhury 

19 Yoga Sequence on a cassette tape and gave it to President Richard Nixon. 

20 BIKRAM CHOUDHURY, BIKRAM YOGA 30 (2007). 

21 • Bikram gave numerous lectures concerning the Yoga Sequence in the early-

22 19708. Defendants are informed and believe and based thereon allege that 

23 attendees at these lectures received written material that included the 

24 Choudhury Yoga Sequence. 

25 

26 2 Choudhury'S claims concerning the date of publication are strangely inconsistent. 
Defendants are informed and believe and based thereon allege that in his original 

27 2002 application to the Copyright Office, Choudhury claimed the Sequence was first 
28 published in 1994. 
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1 Defendants are without knowledge or information sufficient to form a belief as 

2 to the truth ofthe other allegations in paragraph 30. 

3 31. Defendants are without knowledge or information sufficient to form a 

4 belief as to the truth of the allegation in paragraph 31. 

5 32. Defendants are without knowledge or information sufficient to form a 

6 belief as to the truth· of the allegations in paragraph 32 ofthe Complaint that 

7 Choudhury is the owner of the copyrights set forth in paragraphs 29-31 of the 

8 Complaint. 

9 Defendants deny that Choudhury possesses all rights, title, and interest in the 

10 copyrighted works set forth in paragraphs 29-31 of the Complaint. 

11 Defendants deny that Choudhury has complied with all of the laws pertinent to 

12 the works set forth as copyrighted works in paragraphs 29-31 of the Complaint. 

13 33. Defendants are without knowledge or information sufficient to form a 

14 belief as to the truth of the allegations in paragraph 33 ofthe Complaint. 

15 34. Defendants are without knowledge or information sufficient to form a 

16 belief as to the truth of the allegations in paragraph 34 of the Complaint. 

17 35. Defendants are without knowledge or information sufficient to form a 

18 belief as to the truth of the allegations in paragraph 35 of the Complaint. 

19 36. Defendants admit the truth of the allegation in paragraph 36 that in or 

20 about the spring of 1996, Gumucio enrolled in Bikram's Yoga College of India 

21 Teacher Training Course in Los Angeles. Defendants admit that Gumucio 

22 successfully completed the course. 

23 Defendants deny that Gumucio entered into any agreement with Plaintiffs, 

24 other than the license granted to him in the diploma signed by Bikram Choudhury 

25 and Rajashree Choudhury. The diploma granted Gumucio an unrestricted license to 

26 provide instruction in the Choudhury Yoga Sequence. 

27 37. Defendants deny the truth of the allegations in paragraph 37. Gumucio 

28 never entered any agreement with Plaintiffs, including the purported limited license 
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1 related to use of Bikram Yoga. In fact, Defendants granted Gumucio an unrestricted 

2 license to provide instruction in the Choudhury Yoga Sequence. 

3 38. Defendants deny the allegations in paragraph 38. 

4 39. Defendants deny the allegations in paragraph 39. 

5 40. Defendants are without knowledge or information sufficient to form a 

6 belief as to the truth of the allegations in paragraph 40. 

7 41. Defendants admit the allegations in paragraph 41. 

8 42. Defendants deny the truth of the allegations in paragraph 42 that 

9 Gumucio acknowledged or reaffirmed any agreements. Gumucio never entered into 

10 any agreements with Plaintiffs. Defendants admit that Gumucio helped run Bikram 

11 Yoga training sessions. 

12 43. Defendants deny the allegations in paragraph 43. 

13 44. Defendants admit that Gumucio lives in New York City. Defendants 

14 admit the truth of the other allegations in paragraph 44 of the Complaint. 

15 45. Defendants admit that Gumucio was quoted in the New York Times on 

16 April 23, 2010, stating: "The idea of Yoga for [sic] the People came to me because of 

17 Bikram [Choudhury]." As the same article explains, Choudhury encouraged 

18 Gumucio to audit every Bikram Yoga instructor's class. After Gumucio reported to 

19 Choudhury about a problematic instructor, Choudhury (according to the NY Times 

20 article) told "Gumucio to, in essence, suck it up and go back to the class -that the 

21 problem wasn't with the instructor, but with Mr. Gumucio himself." Choudhury 

23 Partially as a consequence of his experiences with Choudhury, Gumucio 

24 decided that YTTP would offer yoga classes that are available to everyone. There 

25 would be no proper clothes, no right answers, no glorified instructors, no ego, no set 

26 script, and most significantly, no proper payment. Each student would be 

27 encouraged to make a donation - in an amount of his or her own choosing - for each 

28 class that he or she took. The inspiration for creating a donation-based yoga studio 
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1 came from Bryan Krest, who founded a yoga studio in Santa Monica, California, in 

2 which all students pay a donation and not a prescribed fee. 

3 Defendants admit that Gumucio was quoted in the New York Daily News on 

4 August 4, 2011, stating: "We [YTTP] do offer the same kind of yoga at a much 

5 cheaper rate [than a nearby Bikram Yoga studio] and we're obviously doing a really 

6 good job. It makes it very convenient to him [the owner of the Bikram Yoga studio] 

7 to blame us [for losing business). In New York, you're paying $20 to 25 a class. To 

8 me, that was just very cost prohibitive. Our commitment was to give the less 

9 financially able an opportunity to practice." 

10 46. Defendants deny the allegation in paragraph 46 of the Complaint that 

11 Choudhury only learned that YTTP offered yoga classes, including one named 

12 "Traditional Hot Yoga," after Gumucio's quotes were published in the Daily News 

13 on August 4,2011. In fact, in or about early 2010, Choudhury's wife, Rajashree, 

14 toured YTTP's studios. According to paragraph 11 of the Complaint, Rajashree 

15 Choudhury is a partner in Plaintiff BYCI. 

16 Defendants deny that the "Traditional Hot Yoga" class is deceptively named. 

17 As described above, the name "Traditional Hot Yoga" is descriptive of the class. 

18 Defendants deny that YTTP's "Traditional Hot Yoga" class infringes upon 

19 Choudhury's Asana Sequence (the Choudhury Yoga Sequence). As discussed 

20 above, the Choudhury Yoga Sequence is incapable of protection under copyright or 

21 trademark law. 

22 Defendants admit that YTTP's "Traditional Hot Yoga" class includes elements 

23 that can be found in the Choudhury Yoga Sequence, including the same poses and 

24 two breathing exercises. These poses and two breathing exercises are among the 

25 most popular poses in all of Hatha Yoga. 

26 Defendants deny that YTTP's "Traditional Hot Yoga" class infringes upon 

27 Choudhury's Dialogue. As a preliminary matter, Defendants are informed and 

28 believe and based thereon allege that Choudhury published the Dialogue either prior 
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1 to January 1, 1978 or between January 1, 1978 and March 1, 1989 but failed to 

2 comply with the statutory requirements applicable to works published during those 

3 periods. Moreover, each YTTP yoga instructor creates and uses his or her own 

4 individualized instructions to guide students through the sequence of poses. YTTP 

5 instructors do not use those portions of the Dialogue that contain creative expression. 

6 Defendants deny that "Traditional Hot Yoga" is taught in the same ambient 

7 environment as Bikram Yoga. As discussed above, the ambient environment of a 

8 "Traditional Hot Yoga" class differs from a Bikram Yoga class in many ways. The 

9 ambient environment of a "Traditional Hot Yoga" class is only similar to Bikram 

1 0 Yoga to the extent that it is a Hatha Yoga class taught in a heated room. 

11 Defendants deny that "Traditional Hot Yoga" gives student the impression that 

12 the class offers the same experience a student would have in a Bikram studio. As 

13 discussed above, a student's experience in a YTTP "Traditional Hot Yoga" class is 

14 very different from a student's experience in a Bikram Yoga class. 

15 Defendants admit that the "Traditional Hot Yoga" class provides some of the 

16 same benefits a student would receive at a Bikram Yoga studio - or any other yoga 

17 studio - including increased physical strength, balance, and flexibility. 

18 47. Defendants deny that they have employed any certified Bikram Yoga 

19 instructors whose certification was then current. 

20 Defendants deny that the "Traditional Hot Yoga" class is deceptively named 

21 or infringes any intellectual property held by Plaintiffs. 

22 Defendants deny that they have trained any alleged Bikram Yoga imposter 

23 instructors. 

24 Defendants admit that they have trained yoga instructors to lead "Traditional 

25 Hot Yoga" classes. 

26 48. Defendants deny that the "Traditional Hot Yoga" class is deceptively 

27 named or infringes any intellectual property held by Plaintiffs. 

28 Defendants deny the allegations in paragraph 48 of the Complaint that they are 
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1 similar in any way to Napster or Grokster. 

2 (a) Defendants admit that they do not own those parts of Choudhury's Alleged 

3 IP that are legally valid. With respect to those parts of Choudhury's Alleged IP that 

4 are legally invalid, Defendants deny that Plaintiffs, or anyone else, own them. 

5 (b) Defendants deny that Bikram Yoga is a unique style and method. 

6 For the reasons set forth above, Defendants deny that Plaintiffs have any 

7 copyright interest in the Choudhury Yoga Sequence. 

8 Defendants admit that they have no right, title or interest in or to those aspects 

9 of Choudhury's copyrighted works that are legally valid, such as his book. 

10 (c) Defendants deny that they are not authorized to offer "Traditional Hot 

11 Yoga" classes. Defendants deny that "Traditional Hot Yoga" is deceptively named. 

12 Defendants deny that "Traditional Hot Yoga" infringes any legally valid 

13 intellectual property owned by Plaintiffs, including any copyright or trademark. 

14 (a) Defendants deny that they, or anyone else, require Choudhury'S 

IS permission to offer yoga classes that include the same or similar 

16 yoga poses and breathing exercises also used in Bikram Yoga but 

17 alter the number of sets of each posture performed during a class. 

18 Defendants may offer such classes because the Choudhury Yoga Sequence is 

19 incapable of copyright, trade dress, or service mark protection. Even if the 

20 Choudhury Yoga Sequence were capable of copyright protection, such protection 

21 would only prohibit exact copying. 

22 (b) Defendants deny that they, or anyone else; require Choudhury'S 

23 permission to offer yoga classes that include the same or similar 

24 yoga poses and breathing exercises also used in Bikram Yoga with 

25 an altered dialogue. 

26 Defendants may offer such classes because the Choudhury Yoga Sequence is 

27 incapable of copyright, trade dress, or service mark protection. Even ifthe 

28 Choudhury Yoga Sequence were capable of copyright protection, such protection 
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I would only prohibit exact copying, which Plaintiffs acknowledge did not occur. 

2 Defendants' yoga instructors do not recite the Dialogue verbatim. Each instructor is 

3 encouraged to individualize his or her class and use his or her own creative and 

4 experiential dialogue to guide students through the poses, creating a fluid and organic 

5 experience that individualizes the class to the students who are present on a particular 

6 day. 

7 (c) Defendants deny that they, or anyone else, require Choudhury's. 

8 permission to offer yoga classes that include the same or similar 

9 yoga poses and breathing exercises also used in Bikram Yoga in a 

10 room not heated to 105 degrees. 

11 Defendants may offer such classes because the Choudhury Yoga Sequence is 

12 incapable of copyright, trade dress, or service mark protection. Even if the 

13 Choudhury Yoga Sequence were capable of copyright protection, such protection 

14 would only prohibit exact copying, which Plaintiffs acknowledge did not occur. 

15 (d) Defendants deny that they, or anyone else, require Choudhury'S 

16 permission to offer yoga classes that employ the same or similar 

17 sequence of yoga poses and breathing exercises that are used in 

18 Bikram Yoga along with additional postures and dialogue that are 

19 not part of the Choudhury Yoga Sequence. 

20 Defendants may offer such classes because the Choudhury Yoga Sequence is 

21 incapable of copyright, trade dress, or service mark protection. Even if the 

22 Choudhury Yoga Sequence were capable of copyright protection, such protection 

23 would only prohibit exact copying, which Plaintiffs acknowledge did not occur. 

24 (e) Defendants deny that they, or anyone else, require Choudhury's 

25 

26 

27 

28 

permission to employ instructors to teach yoga classes. Defendants 

deny that the instructors they employ are engaged in any infringing 

conduct. Defendants deny that the instructors they employ are the 

by-products of any unsanctioned, invalid, or counterfeit Bikram 
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1 Yoga teacher certification program. 

2 49. Defendants deny the allegations in paragraph 49 of the Complaint. 

3 50. Defendants deny the allegations in paragraph 50 of the Complaint. 

4 FIRST CAUSE OF ACTION 

5 (Copyright Infringement) 

6 51. Defendants repeat and reallege each and every preceding response as if 

7 fully set forth herein. 

8 52. Defendants deny the allegations in paragraph 52. 

9 53. Defendants deny the allegations in paragraph 53. 

10 54. Defendants deny the allegations in paragraph 54. 

11 55. Defendants deny the allegations in paragraph 55. 

12 

13 

SECOND CAUSE OF ACTION 

(Trademark Infringement) 

14 56. Defendants repeat and reallege each and every preceding response as if 

15 fully set forth herein. 

16 57. Defendants deny the allegations in paragraph 57. Among other things, 

17 Defendants have never referred to their classes as Bikram Yoga. YTTP has never 

18 advertised or communicated to potential students that it teaches Bikram Yoga or 

19 even Bikram-sty1e Yoga. When potential students ask ifYTTP offers Bikram Yoga, 

20 employees are instructed to respond, "No." 

21 

22 

23 

24 

58. 

59. 

60. 

Defendants deny the allegations in paragraph 58. 

Defendants deny the allegations in paragraph 60. 

THIRD CAUSE OF ACTION 

25 (False Designation) 

26 61. Defendants repeat and reallege each and every preceding response as if 

27 fully set forth herein. 

28 62. Defendants deny the allegations in paragraph 62. Defendants have gone 
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1 out of their way to avoid leading the public to believe that YTTP offers Bikram 

2 Yoga. YTTP has never advertised or communicated to potential students that it 

3 teaches Bikram Yoga or even Bikram-style Yoga. When potential students ask if 

4 YTTP offers Bikram Yoga, employees are instructed to respond, "No." 

5 63. Defendants deny the allegations in paragraph 63 

6 64. Defendants deny the allegations in paragraph 64. 

7 65. Defendants deny the allegations in paragraph 65. 

8 FOURTH CAUSE OF ACTION 

9 (Dilution) 

10 66. Defendants repeat and reallege each and every preceding response as if 

11 fully set forth herein. 

12 67. Defendants deny the allegations in paragraph 67. 

l3 68. Defendants deny the allegations in paragraph 68. 

14 FIFTH CAUSE OF ACTION 

15 (Unfair Competition) 

16 69. Defendants repeat and reallege each and every preceding response as if 

17 fully set forth herein. 

18 70. Defendants deny the allegations in paragraph 70. 

19 

20 

SIXTH CAUSE OF ACTION 

(Unfair Business Practices) 

21 71. Defendants repeat and reallege each and every preceding response as if 

23 72. Defendants deny the allegations in paragraph 72: 

24 73. Defendants deny the allegations in paragraph 73. 

25 

26 

SEVENTH CAUSE OF ACTION 

(Breach of Contract) 

27 74. Defendants repeat and reallege each and every preceding response as if 

28 fully set forth herein. 
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1 75. Defendants deny the allegations in paragraph 75. 

2 76. Defendants deny the allegations in paragraph 76. 

3 77. Defendants deny the allegations in paragraph 77. 

4 78. Defendants deny the allegations in paragraph 78. 

5 EIGHTH CAUSE OF ACTION 

6 (Inducing Breach of Contract) 

7 79. Defendants repeat and reallege each and every preceding response as if 

8 fully set forth herein. 

9 80. Defendants deny the allegations in paragraph 80. In addition, to the 

10 extent that Defendants are aware that some certified Bikram Yoga instructors have 

11 signed agreements with Plaintiffs, those agreements are void as they contain non-

12 compete clauses in violation of California law and public policy. 

13 81. Defendants deny the allegations in paragraph 81. 

14 82. Defendants deny the allegations in paragraph 82. 

15 DEFENSES 

16 FIRST DEFENSE 

17 The Complaint fails to state a claim upon which relief can be granted. 

18 SECOND DEFENSE 

19 Plaintiffs' claims are barred, in whole or in part, by the applicable statutes of 

20 limitations. 

21 THIRD DEFENSE 

22 Plaintiffs' claims are barred, in 'Nhole or in party, by the doctrine of laches. 

23 FOURTH DEFENSE 

24 Plaintiffs' claims are barred, in whole or in part, by the doctrines of estoppel, 

25 implied consent, and/or acquiescence. 

26 FIFTH DEFENSE 

27 Plaintiffs' claims are barred, in whole or in part, by the doctrine of implied 

28 and/or express waiver. 

33 

Case 2:11-cv-07998-DMG-FMO   Document 13    Filed 12/09/11   Page 35 of 53   Page ID #:97



1 SIXTH DEFENSE 

2 Plaintiffs' claims are barred by the doctrine of unclean hands and other 

3 principles of equity. 

4 SEVENTH DEFENSE 

5 Although Plaintiffs' claims lack merit, any purported injury or damage alleged 

6 by Plaintiffs would be adequately compensated in an action at law for damages. 

7 Accordingly, Plaintiffs have a complete and adequate remedy at law and are not 

8 entitled to any equitable relief. 

9 EIGHTH DEFENSE 

10 Plaintiffs' claims are barred, in whole or in part, by release. 

11 NINTH DEFENSE 

12 Plaintiffs' claims are barred, in whole or in part, by the doctrine of copyright 

13 misuse. By intentionally claiming rights broader than those granted to them by their 

14 copyrights, Plaintiffs have engaged in conduct inconsistent with the underlying 

15 policies of the Copyright Code. Accordingly, all of Plaintiffs' copyrights are· 

16 unenforceable until such misuse has been purged. 

17 TENTH DEFENSE 

18 Plaintiffs trademark and trade dress claims are barred by the doctrine of 

19 functionality. 

20 ELEVENTH DEFENSE 

21 Plaintiffs granted a license to Defendant Gumucio to provide instruction in 

22 yoga, and; to the extent necessary for such instruction, to publicly perform the 

23 Choudhury Yoga Sequence. 

24 TWELFTH DEFENSE 

25 At this time, Defendants' investigation and discovery are ongoing and 

26 Defendants reserve their rights to allege new or different affirmative defenses as 

27 necessary and appropriate. 

28 III 
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1 PRAYER FOR RELIEF 

2 WHEREFORE, Defendants respectfully request the following relief: 

3 1. Costs of suit as permitted by law; 

4 

5 

6 

2. 

3. 

Attorneys' fees as permitted by law; 

Such other relief as the Court deems just and proper. 

7 YOGA TO THE PEOPLE, GREGORY GUMUCIO, YTTP CORP., 

8 YTTP HOT YOGA SEATTLE LLC, CHELSEA TRADITIONAL HOT YOGA 

9 LLC, AND 27TH STREET HOT YOGA INC.'S COUNTERCLAIMS 

10 Yoga To The People, Gregory Gumucio, YTTP Corp., YTTP Hot Yoga 

11 Seattle LLC, Chelsea Traditional Hot Yoga LLC, and 27th Street Hot Yoga Inc. 

12 (collectively, "Counterclaimants"), by their attorneys, for their Counterclaims against 

13 Counterclaim Defendants Bikram's Yoga College ofIndia, Bikram Choudhury, and 

14 Rajashree Choudhury (collectively, "Counterclaim Defendants") allege as follows: 

15 JURISDICTION AND VENUE 

16 1. This Court has subject matter jurisdiction over this action pursuant to 28 

17 U.S.C. §§ 1331 and 1338(a) in that this action involves claims arising under the 

18 Copyright Laws oftheUnited States, 17U.S.C. §§ 101,etseq., and pursuant to 28 

19 U.S,C. § 1332 in that Defendant and Counterclaimants, on the hand, and Plaintiffs 

20 and Counterclaim Defendants, on the other hand, are citizens of different states and 

21 that the matter in controversy exceeds the sum of Seventy-Five Thousand Dollars 

22 ($75,000), exclusive of interest and costs. This Court has supplemental jurisdiction 

23 over the state law claims pursuant to 28 U.S.C. § 1367(a). 

24 2. This action is for declaratory judgment, pursuant to the Federal 

25 Declaratory Judgment Act, 28 U.S.C. § 220 I et seq., including declaratory relief for 

26 non-infringement of United States copyrights, pursuant to the Copyright Act, 17 

27 U.S.C. § 101 et seq. 

28 3. Venue is proper in this Court, pursuant to 28 U.S.C. §§ 1391(b)&(c) and 
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1 1400(a) as all Counterclaim Defendants reside in this judicial district. 

2 

3 4. 

THE PARTIES 

At all times mentioned herein, Yoga To The People ("YTTP") was and 

4 is a Washington corporation organized and existing under the laws of the state of 

5 Washington, with its principal place of business in Seattle, Washington. 

6 5. At all times mentioned herein, Gumucio was and is an individual, whose 

7 residence is in New York. 

8 6. At all times mentioned herein, YTTP Corp. is a Washington corporation 

9 organized and existing under the laws ofthe state of Washington, with its principal 

10 place of business in New York, New York. 

11 7. At all times mentioned herein, YTTP Hot Yoga Seattle LLC is a 

12 Washington limited liability company organized and existing under the laws of the 

13 state of Washington, with its principal place of business in Seattle, Washington. 

14 8. At all times mentioned herein, Chelsea Traditional Hot Yoga LLC is a 

15 New York limited liability company with its principal place of business in New 

16 York, New York. 

17 9. At all times mentioned herein, 27th Street Hot Yoga Inc. is a Florida 

18 corporation with its principal place of business in New York, New York. 

19 10. At all times mentioned herein, upon information and belief, Bikram's 

20 Yoga College of India was and is a California corporation organized and existing 

21 under the laws of California, with its principal place of business in Los Angeles 

23 11. At all times mentioned herein, upon information and belief, Bikram 

24 Choudhury was and is an individual residing in the state of California, County of Los 

25 Angeles. 

26 12. At all times mentioned herein, upon information and belief, Rajashree 

27 Choudhury was and is an individual residing in the state of California, County of Los 

28 Angeles. 
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1 GENERAL ALLEGATIONS 

2 The Development of Yoga 

3 13. Yoga was initially developed several thousand years ago by ancient 

4 Hindus as a utilitarian system to facilitate meditation. Individual poses (also known 

5 as "postures" or "asanas") and sequences of poses were created to "yoke" the 

6 practitioner's body and mind together. 

7 14. Among the types of yoga developed by Hindu and later Buddhist 

8 priestly classes over the millennia is Hatha Yoga, in which the practitioner performs 

9 a sequence of alternating opposing poses to develop physical strength, balance, and 

10 flexibility.3 

11 15. One of the first modern gurus to disseminate the practice and benefits of 

12 Hatha Yoga to the masses was Bishnu Ghosh, who established Ghosh's Yoga 

13 College in Calcutta in 1923 in order to share this traditional knowledge. 

14 16. Among Ghosh's students was Plaintiff and Counterclaim Defendant 

15 Bikram Choudhury. 

16 The Development of Bikram Yoga 

17 17. Counterclaimants are informed and believe and based thereon allege 

18 that, at Ghosh's urging, Choudhury established yoga schools throughout India and 

19 Japan, before settling in the United States in the 1970s. 

20 18. Counterclaimants are informed and believe and based thereon allege 

21 that the sequence of yoga poses taught by Choudhury at these schools was derived 

22 from Ghosh. Chourl1mry has even stated: "I am teaching the exact same postures as 

23 my guru taught me." Julie Deardorff, Talking With "Hot" Yoga Founder Bikrarn 

24 Choudhury, CHI. TRIB., Aug. 1,2008, available at 

25 http://featuresblogs.chicagotribune.comlfeaturesjulieshealthclub/200 8/0 8/an-hour-

26 

27 3 Hatha Yoga is premised upon the sequencing of opposite poses. (In Sanskrit, 
"ha" means the sun and "tha" is the moon.) 

28 
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1 \\fitll-Il().lltml 

2 19. C()unterclaimants are inf()fl11ed and believe and based tllereC>n allege 

3 tllat, relying ()n instructi()n pmvided by GIl()s11, CIl()udllury devel()ped a 90-minute 

4 sequence ()f26 p()ses and t\\f() breatlling exercises (tile "CIl()udllury Y ()ga Sequence") 

5 in tile mid-1960s. 

6 20. Tile individual p()ses and tlleir particular sequencing \\fas selected by 

7 GIl()sll and CIl()udllury fC>f tlleir utility. AccC>fdingt() CIl()udllury, "My guru's \\fay 

8 treats eacll part ()f tile C>fgan accC>fding t() tile pmblem - respirat()ry, circulat()ry, 

9 spinal ()r nerv()us system. Tile 26 p()stures use 500 C>fgans and Ilelp \\flletllery()u 

10 Ilave a pmblem C>f n()t." In additi()n, Tile Bikram Y ()ga \\feb site states: "Bikram's 

11 Beginning Y ()ga Class is a t\\fenty-six asana series designed t() scientifically \\farm 

12 and stretcllmuscles, ligaments and tend()ns, in tile C>fder in \\fllicll tlley sll()uld be 

13 stretclled.... Bikram Y ()ga' s t\\fenty-six p()sture exercises systematically m()ve 

14 fresll, ()xygenated bl()()d t() ()ne Ilundred percent ()fy()ur b()dy, t() eacll C>fgan and 

15 fiber, restC>fing all systems t() Ilealtlly \\f()rking C>fder, just as Nature intended. Pmper 

16 \\feigl1t, muscle t()ne, vibrant g()()d Ilealtll, and a sense ()f \\fell-being \\fill 

17 aut()matically f()ll()\\f." IlttP://\\f\\f\\f.bikramy()ga.c()m/Bikram Y ()ga/ 

18 T\\fentySixP()stures.pllp. 

19 21. Eacll and every ()ne ()f tile p()ses and breatlling exercises included in tile 

20 CIl()udllury Y ()ga Sequence is in tile public d()main and n()t C>figinal t() C()unterclaim 

21 Defendants. Indeed, tllese p()ses are Ilundreds, ifn()t tll()usands, ()fyears ()ld. Tiley 

23 22. Wh.ile in Japan in tile mid-1960s t() early-1970s, CIl()udllury presented 

24 lectures cc>nceming tile CIl()udl1ury Y ()ga Sequence. Defendants are inf()fl11ed and 

25 believe and based tllere()n allege tllat attendees at tllese lectures received \\fritten 

26 material tllat described C>f depicted tile CIl()udllury Y ()ga Sequence. 

27 23. Accc>rding t() CIl()udllury, Ile began teaclling tile CIl()udl1ury Y ()ga 

28 Sequence in CalifC>fnia in 1971. Initially, tile classes \\fere free. Witllin years, 
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I however, Choudhury was charging for the classes and his teacher-training course. 

2 Today, Choudhury's teacher-trainer course costs $10,900 per student. 

3 Gumucio Studies With Choudhury 

4 24. In or about 1996, Counterclaimant Gumucio enrolled in Choudhury's 

5 teacher training course at what was then called the Yoga College of India. 

6 25. On or about August 31, 1996, Gumucio completed the prescribed course 

7 of instruction in Bikram's Basic Yoga System, receiving a diploma from the Yoga 

8 College ofIndia, which states that Gumucio is "granted all rights and privileges to 

9 teach Bikram's Basic Yoga System." The diploma contains no limitations 

10 whatsoever and no expiration date. The diploma is signed by Counterclaim 

II Defendants Bikram Choudhury and Rajashree Choudhury. Attached hereto as 

12 Exhibit I, and incorporated by this reference is a copy of Gumucio' s diploma from 

13 Plaintiffs' Yoga College ofIndia. 

14 26. At no time before, during or after his teacher training did Gumucio sign, 

15 or enter into, any agreements with Counterclaim Defendants. Only later did 

16 Choudhury require prospective Bikram Yoga instructors to sign contracts before 

17 enrolling in the teacher training course. As discussed below, these agreements (the 

18 "Teacher Training Agreements") are void in that they improperly restrain the 

19 instructors from engaging in a lawful profession or business. 

20 27. For almost six years after completing his teacher training, Gumucio 

21 worked for Counterclaim Defendants, often running their teacher training course. 

22 Among Gumucio's responsibilities ,vas reviewing the quality of the instructors then 

23 teaching Bikram Yoga. After Gumucio informed Choudhury that one instructor was 

24 not to his liking, Choudhury chastised Gumucio, telling him, "It's my way or no 

25 way." 

26 28. Gumucio and Counterclaim Defendants parted company shortly 

27 thereafter. 

28 III 
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1 Gumucio Establishes His First Yoga Studio 

2 29. While working for Counterclaim Defendants, Gumucio moved to 

3 Seattle, Washington. 

4 30. In or about 2000, Gumucio established his first yoga studio, Yoga 

5 Fitness, at which he taught the same sequence of yoga poses and breathing exercises 

6 as the Choudhury Yoga Sequence. 

7 31. In or about 2001 or 2002, Choudhury visited Gumucio' s yoga studio in 

8 Seattle and observed Gumucio teaching the Choudhury Yoga Sequence. 

9 32. Although Choudhury was aware that Gumucio was teaching the 

10 Choudhury Yoga Sequence and not calling it Bikram Yoga, Choudhury took no legal 

11 action against Gumucio. On the contrary, Choudhury encouraged Gumucio and 

12 wished him financial success. 

13 Gumucio Establishes YTTP to Provide Affordable Yoga Classes 

14 33. In 2006 - four years after parting ways with Counterclaim Defendants-

15 Gumucio established YTTP. Partially in response to the cult of personality and the 

16 atmosphere of greed that Gumucio witnessed at Bikram Yoga, Gumucio sought to 

17 return Hatha Yoga to its roots by making YTTP's yoga classes affordable and 

18 welcoming to everyone. There would be no proper clothes, no right answers, no 

19 glorified instructors, no ego, no set script, and most significantly, no proper payment. 

20 Each student would be encouraged to make a donation - in an amount of his or her 

21 own choosing - for each class that he or she took. 

22 34. Within a short period of time, YTTP was a success, with studios in New 

23 York, Seattle, Berkeley and San Francisco. 

24 35. In or about early 2010, Counterclaim Defendant Rajashree Choudhury 

25 toured YTTP's New York studios. After her tour, Ms. Choudhury congratulated 

26 Gumucio on his success and even conveyed her positive impressions to a reporter for 

27 the New York Times. 

28 III 

40 

Case 2:11-cv-07998-DMG-FMO   Document 13    Filed 12/09/11   Page 42 of 53   Page ID #:104



1 Choudhury Attempts to Copyright the Yoga Sequence 

2 36. In June 2002, Choudhury initiated a lawsuit against a yoga studio for 

3 many of the same causes of action in the current matter. 

4 37. Shortly thereafter, in October 2002 (31 years after he allegedly created a 

5 set of instructions to guide students through the Choudhury Yoga Sequence [the 

6 "Dialogue"]) Choudhury registered the Dialogue with the Copyright Office. 

7 38. In October 2002 (37 years after he allegedly created the Choudhury 

8 Yoga Sequence) Choudhury tried to register the Choudhury Yoga Sequence as a 

9 work of performing art and choreography. 

10 39. The Copyright Office rejected that application. 

11 40. Instead, the Copyright Office merely issued a certificate acknowledging 

12 that the Choudhury Yoga Sequence is included in Choudhury's 1978 book, Bikram' s 

13 Beginning Yoga Class. Attached hereto as Exhibit 2, and incorporated by this 

14 reference is a copy of Choudhury's relevant correspondence with the Copyright 

15 Office. 

16 41. Despite the foregoing, Choudhury issued a press release alleging that 

17 the Copyright Office acknowledged Choudhury's exclusive right to the series of 

18 poses and breathing exercises that comprise the Choudhury Yoga Sequence. 

19 42. Beginning at or around this time in 2002, Counterclaim Defendants sent 

20 cease-and-desist letters to yoga studios worldwide, in which they demanded that the 

21 studios stop infringing the alleged copyright in the Choudhury Yoga Sequence. 

22 The Choudhury Yoga Sequence Is Incapable Of Receivi!lg Copyright Protection 

23 43. The Choudhury Yoga Sequence is incapable of receiving copyright 

24 protection because it is a procedure, process, system and/or method of operation for 

25 achieving optimal health. For more than 40 years, Choudhury has consistently 

26 represented that the Choudhury Yoga Sequence is a system, including: 

27 • In the instant Complaint, Counterclaim Defendants allege: "The intended 

28 benefits from Bikram Yoga can only be derived if the yoga class is performed 
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1 precisely as Bikram [Choudhury] developed it." Complaint 116. 

2 • Elsewhere in the Complaint, Counterclaim Defendants allege that "the benefits 

3 of the [Bikram Yoga] System will not be derived ifthe yoga is done 

4 incorrectly." Complaint 1 26. 

5 • In his book, "Bikram's Beginning Yoga Class," Choudhury claims that "the 

6 only way" to achieve "total health" is through regular and exact performance 

7 of the Choudhury Yoga Sequence. BIKRAM CHOUDHURY, BIKRAM'S 

8 BEGINNING YOGA CLASS 204 (J.P. Tarcher, Inc., 1978). 

9 • In the past, Choudhury has claimed that the Choudhury Yoga Sequence helps 

10 cure diabetes, cancer, heart conditions, and asthma. Candice Tehini, 

11 Hollywood's Bikram Choudhury, LONGEVITY, July 25, 2011, available at 

12 http://longevitymag.co.za/e_getfit/hollywood%E2%80%99s-bikram-

13 choudhury/. 

14 • Choudhury has also claimed that the Choudhury Yoga Sequence cures 

15 Hepatitis C. Nora Isaacs, And Now, the Litigation Position, THE INDEPENDENT 

16 (London), Apr. 23, 2003. 

17 • The Bikram Yoga website states: "Bikram's Beginning Yoga Class is a 

18 twenty-six asana series designed to scientifically warm and stretch muscles, 

19 ligaments and tendons, in the order in which they should be stretched. . .. 

20 Bikram Yoga's twenty-six posture exercises systematically move fresh, 

21 oxygenated blood to one hundred percent of your body, to each organ and 

22 fiber, restoring all systems to healthy working order, just as Nature intended. 

23 Proper weight, muscle tone, vibrant good health, and a sense of well-being 

24 will automatically follow." http://www.bikramyoga.comiBikramYoga/ 

25 TwentySixPostures.php. 

26 • In his book, "Bikram Yoga," Choudhury claims, "If you follow my instruction 

27 and do my yoga posture sequence to the best of your ability, you will live a 

28 better, healthier, and more peaceful life. A life that is in balance, and most 
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1 likely a longer life as well. Your attitude-your entire outlook-will improve 

2 radically along with your body and your mind; your relationship to all 

3 humanity will change." BIKRAM CHOUDHURY, BIKRAM YOGA 7 (2007). 

4 • The Bikram Yoga website lists two alleged "Research Papers published on 

5 Bikram Yoga": Bikram Yoga as a Countermeasure of Bone Loss in Women by 

6 Apurba Mukherjee, Ph.D., Prithwis Mukherjee and Dr. Robert R. Rude, M.D., 

7 and; Yoga as Steadiness Training: Effects on Motor Variability in Young 

8 Adults by Cady E.F. Hart and Brian L. Tracy, Ph.D. 

9 http://www.bikramyoga.comJBikram Yoga/Research.php 

10 44. The Choudhury Yoga Sequence is also incapable of receiving copyright 

11 protection because it fails the test of originality required by the Copyright Statute. 

12 Among other things: 

13 • The Choudhury Yoga Sequence is comprised entirely of yoga poses and 

14 breathing exercises in the public domain. 

15 • Choudhury exercised no creativity in selecting the 26 poses that constitute the 

16 Choudhury Yoga Sequence. These poses are among the most commonly 

17 taught poses in all of Hatha Yoga. 

18 • Defendants are informed and believe and based thereon allege that Choudhury 

19 derived the 26-pose sequence from his guru, Bishnu Ghosh. Choudhury has 

20 previously admitted, "I am teaching the exact same postures as my guru taught 

21 me." Julie Deardorff, Talking With "Hot" Yoga Founder Bikram Choudhury, 

22 CHI. TRIB., Aug. 1, 2008, available at 

23 http://featuresblogs.chicagotribune.com/featuresjuliesheaIthclubI2008/08/an-

24 hour-with-ho.html 

25 • In the same interview Choudhury claimed: "My guru's way treats each part of 

26 the organ according to the problem - respiratory, circulatory, spinal or nervous 

27 system. The 26 postures use 500 organs and help whether you have a problem 

28 or not." !d. 
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1 • In his book, "Bikram Yoga," Choudhury claims, "I consider it my duty, my 

2 mission - the reason I am here on this earth - to offer you in 21st-century 

3 America the ancient knowledge from India." BIKRAM CHOUDHURY, BIKRAM 

4 YOGA 14 (2007). 

5 45. The Choudhury Yoga Sequence is also incapable of receiving copyright 

6 protection because the Copyright Office has determined that yoga is not protected as 

7 choreography. According to a December 7, 2011 letter to Counterclaimants from 

8 Laura Lee Fischer, Acting Chief of the Performing Arts Division of the Copyright 

9 Office, the Copyright Office previously "took the position that although functional 

10 physical movements did not represent the type of authorship which Congress 

11 intended to be protected under the copyright law, [the Copyright Office] could 

12 register the selection and ordering of public domain exercises." However, the 

13 Copyright Office recently reevaluated this position. "The Registration Program of 

14 the Copyright Office reviewed the legislative history relating to section l02(a) of 

15 the copyright law, and in conjunction with senior management, determined that 

16 exercises, including yoga exercises, do not constitute the subject matter that 

17 Congress intended to protect as choreography. Thus, we will not register such 

18 exercises (including yoga movements), whether described as exercises or as 

19 selection and ordering of movements," (Emphasis added.) Attached hereto as 

20 Exhibit 3, and incorporated by this reference is a copy of Ms. Fischer's December 7, 

21 2011 email to Elliot Alderman, counsel for Counterclaimants. 

22 46. The Choudhury Yoga Sequence is also incapable of receiving copyright 

23 protection because yoga is a sport and not a form of creative expression. 

24 Counterc1aimants are informed and believe and based thereon allege that Choudhury 

25 has supported yoga sport competitions and joined an effort to have yoga accepted as 

26 an Olympic sport. Accordingly, the Choudhury Yoga Sequence comprises a sport 

27 which is incapable of being copyrighted. 

28 47. Defendants are informed and believe and based thereon allege that the 
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1 Choudhury Yoga Sequence is also incapable of receiving copyright protection 

2 because Choudhury failed to comply with the statutory requirements applicable to 

3 works published prior to January 1, 1978 or between January 1, 1978 and March 1, 

4 1989 as prerequisites for copyright protection. 

5 48. The Choudhury Yoga Sequence is also not protected by copyright 

6 because, as alleged herein, the Copyright Office rejected Choudhury's application to 

7 register the Choudhury Yoga Sequence as a copyrightable performing arts work or 

8 choreography. Instead, the Copyright Office merely issued a certificate 

9 acknowledging that the Choudhury Yoga Sequence is included in Choudhury's 1978 

10 book, "Bikram's Beginning Yoga Class." 

11 The Dialogue Is Also Not Protected By Copyright 

12 49. According to Choudhury, he fixed the Dialogue in a tangible medium of 

13 expression in or about 1971. 

14 50. Only in 2002 - 31 years later - did Choudhury seek copyright protection 

15 for the Dialogue by registering it with the Copyright Office. 

16 51. Counterclaimants are informed and believe and based thereon allege 

17 that Choudhury failed to comply with the statutory requirements applicable to works 

18 published prior to January 1, 1978 or between January 1, 1978 and March 1, 1989 as 

19 prerequisites for copyright protection of the Dialogue. 

20 FIRST CLAIM FOR RELIEF 

21 (Declaratory Judgment that the Choudhury Yoga Sequence is Incapable of Receiving 

22 Copyright Protection) 

23 52. Counterclaimants repeat and reallege all of the foregoing allegations as 

24· if set forth at length herein. 

25 53. By virtue of Plaintiffs and Counterclaim Defendants' lawsuit (among 

26 other things), Plaintiffs and Counterclaim Defendants claim that they own a valid 

27 copyright in and to the Choudhury Y ogaSequence. 

28 54. As discussed herein, the Choudhury Yoga Sequence is incapable of 
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1 receiving copyright protection for several reasons, including: 

2 • The Choudhury Yoga Sequence is a system or method of operation, and 

3 therefore not afforded copyright protection under the Copyright Act; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• The Choudhury Yoga Sequence lacks the originality required for 

copyright protection because Choudhury exercised no creativity in the 

selection or sequencing of the poses; 

• The Copyright Office has determined that yoga is not protected as 

choreography and therefore will no longer even register yoga 

movements or sequences of movements; 

• On information and belief, Counterclaim Defendants failed to comply 

with the statutory requirements applicable to works published prior to 

January 1, 1978 or between January 1, 1978 and March 1, 1989 as 

prerequisites for copyright protection; 

• The Copyright Office specifically rejected Counterclaim Defendants' 

application to register the Choudhury Yoga Sequence as a copyrightable 

performing arts work or choreography, and later issued a certificate that 

merely acknowledges that the Yoga Sequence is included in 

Choudhury's 1978 book; 

• Yoga is a sport, and therefore not afforded copyright protection under 

the Copyright Act. 

21 55. Accordingly, an actual controversy exists between Counterclaimants 

22 and Counterclaim Defendants concerning the validity and scope of Counterclaim 

23 Defendants' alleged copyright in the Choudhury Yoga Sequence. 

24 56. Counterclaimants are entitled to a declaratory judgment as set forth in 

25 the prayer for relief. 

26 SECOND CLAIM FOR RELIEF 

27 (Declaratory Judgment that the Dialogue is Not Protected by Copyright) 

28 57. Counterclaimants repeat and reallege all of the foregoing allegations as 
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1 if set forth at length herein. 

2 58. By virtue of Plaintiffs and Counterclaim Defendants' lawsuit (among 

3 other things), Plaintiffs and Counterclaim Defendants claim that they own a valid 

4 copyright in and to the Dialogue. 

5 59. As discussed herein, the Dialogue is not protected by copyright. 

6 60. Accordingly, an actual controversy exists between Counterclaimants 

7 and Counterclaim Defendants concerning the validity and scope of Counterclaim 

8 Defendants' alleged copyright in the Dialogue. 

9 61. Counterclaimants are entitled to a declaratory judgment as set forth in 

10 the prayer for relief. 

11 THIRD CLAIM FOR RELIEF 

12 (Declaratory Judgment that the Teacher Training Agreements Between Bikram's 

13 Yoga College ofIndia and Prospective Students are Void as Unlawful Non-Compete 

14 Agreements) 

15 62. Counterclaimants repeat and reallege all of the foregoing allegations as 

16 if set forth at length herein. 

17 63. By virtue of Plaintiffs and Counterclaim Defendants' lawsuit, Plaintiffs 

18 and Counterclaim Defendants have alleged that Counterclaimants have induced 

19 breach of contract with regard to certain Teacher Training Agreements between 

20 Counterclaim Defendants and participants in Bikram Yoga's teacher training course. 

21 64. Counterclaimants deny that they have induced anyone to breach any 

22 agreement with Counterclaim Defendants. 

23 65. In addition, as a matter of well settled California law, the Teacher 

24 Training Agreements are void as restrictive employment covenants, in that they 

25 prohibit signatories from pursuing employment as yoga instructors. For example, 

26 one version of the Teacher Training Agreement prohibits signatories from exhibiting 

27 or demonstrating "any portion" ofthe Choudhury Yoga Sequence. Another version 

28 prohibits signatories from teaching "any form of yoga" in a heated room or under the 
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1 name '''Hot Yoga' or any similar name." 

2 66. Accordingly, an actual controversy exists as to the validity of the 

3 Teacher Training Agreements. 

4 67. Counterclaimants are entitled to a declaratory judgment as set forth in 

5 the prayer for relief. 

6 FOURTH CLAIM FOR RELIEF 

7 (Statutory and Common Law Unfair Competition Against All Counterclaim 

8 Defendants) 

9 68. Counterclaimants repeat and reallege all of the foregoing allegations as 

10 if set forth at length herein. 

11 69. As described herein, Counterclaim Defendants fraudulently induced 

12 prospective Bikram Yoga instructors to enter into restrictive teacher training 

13 agreements. These agreements are illegal restraints on employment and prevent 

14 open competition and employee mobility. 

15 70. The foregoing acts and conduct of Counterclaim Defendants constitute 

16 unlawful, unfair competition and/or fraudulent business practices in violation of 

17 California Business & Professions Code section 17200 et seq. and California 

18 common law. 

19 71. By reason of such wrongful acts, Counterclaimants are, were and will be 

20 deprived of the profits and benefits of business relationships, agreements, and 

21 transactions with employees, clients, prospective employees and prospective clients. 

22 Counterclaim Defendants have wrongfillly obtained such profits and benefits in an 

23 amount to conform to proof at trial, but in no event less than the jurisdictional 

24 minimum of this Court. 

25 72. By reason of the foregoing willful, intentional, and purposeful acts of 

26 Counterclaim Defendants, Counterclaimants are entitled to preliminary and 

27 permanent injunctive relief pursuant to California Business & Professions Code 

28 sections 17200 and 17203. 
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1 PRAYER FOR RELIEF 

2 WHEREFORE, Counterclaimants pray for judgment against Counterclaim 

3 Defendants as follows: 

4 l. On the First Claim for Relief, a judicial determination and declaration 

5 that: 

6 a. The Choudhury Yoga Sequence is incapable of receiving copyright 

7 protection. 

8 b. Neither Counterclaim Defendants, nor anyone else,has any rights, title 

9 or interest in or to the Choudhury Yoga Sequence or any portion 

10 thereof, including the poses, the breathing exercises, any sequencing of 

11 the foregoing, and/or teaching a yoga class in a heated room. 

12 c. Each and every pose and breathing exercise in the Choudhury Yoga 

l3 Sequence is in the public domain and therefore performing, practicing, 

14 or instructing these exercises, in any order, cannot infringe any 

15 copyright. 

16 d. Counterclaim Defendants are permanently enjoined from asserting any 

17 copyright interest in or to the Choudhury Yoga Sequence or any 

18 derivation thereof. 

19 e. Employing a yoga instructor to teach the Choudhury Yoga Sequence 

20 does not violate any copyright of Counterclaim Defendants. 

21 2. On the Second Claim for Relief, a judicial determination and declaration 

22 that: 

23 a. The Dialogue is not afforded any copyright protection. 

24 b. Neither Counterclaim Defendants, nor anyone else, has any rights, title 

25 or interest in or to the Dialogue or any portion thereof. 

26 c. Counterclaim Defendants are permanently and perpetually enjoined 

27 from asserting any copyright interest in or to the Dialogue or any 

28 derivation thereof. 
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1 

2 

3 

4 that: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

3. 

4. 

d. Any individual may use the Dialogue in whole or in part for any 

purpose whatsoever. 

On the Third Claim for Relief, a judicial determination and declaration 

a. The Teacher Training Agreements between Counterclaim Defendants 

and all signatories thereto are void. 

b. Counterclaim Defendants shall not prohibit, prevent or discourage any 

individual who took Bikram Yoga's teachertraining course from 

teaching any yoga class including the Choudhury Yoga Sequence or any 

derivation thereof. 

c. Any individual or entity may employ any individual who took and/or 

completed the Bikram Yoga teacher training course. 

On the Fourth Claim for Relief, for an accounting, restitution of 

14 Counterclaim Defendants' unlawful proceeds, compensatory damages according to 

15 proof, punitive and exemplary damages, an injunction permanently enjoining 

16 Counterclaim Defendants' enforcement ofthe teacher training agreements, and an 

17 injunction permanently enjoining Counterclaim Defendants from fraudulently 

18 inducing prospective students from entering into unduly restrictive teacher training 

19 agreements. 

20 5. For Counterclaimants' attorneys' fees, costs, and expenses in this action. 

21 1/1 

22 !/I 

23 1/1 

24 1/1 

25 /II 

26 /II 

27 1/1 

28 1/1 
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1 6. For such other and further relief as the Court may deem just and proper 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: December 9, 2011 JORDAN SUSMAN 
WILLIAM W. FISHER III 

By: /s/ JORDAN SUSMAN 
JORDAN SUSMAN 
Attorneys for Defendants 
and Counterclaimants 
YOGA TO THE PEOPLE INC., 
GREGORY GUMUCIO and 
Counterc1aimants YTTP CORP'

L YTTP HOT YOGA SEATTLE LC, 
CHELSEA TRADITIONAL HOT 
YOGA LLC, and 27TH STREET HOT 
YOGA INC. 
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